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INTRODUCTION

Labor standards continue to receive a great deal of attention as part of the ongoing
political debate about trade agreements such as the 1993 North American Free Trade
Agreement (NAFTA) and as part of discussions within the World Trade Organization
(WTO) (Brown, 2000; Nagourney, 2003). Increasing economic interdependence among
industrialized countries has heightened public awareness on the role labor standards may
play in the global economy. Labor standards define the work environment, shape
conditions of employment, and have implications for trade, foreign direct investment,
employment, and economic competitiveness.

Much of the discussion and research on labor standards consists of separate
literatures focused on discrete issues related to labor standards. There is an extensive
literature on collective bargaining in the United States and the need for reform as well as
separate literatures on workplace safety, workers compensation, or unemployment
benefits (Kaufman 1997; Weiler 1990; Vroman 1997). As noted, the discussion of labor
standards often takes place within the area of trade policy, focusing on differences across
developing and devel oped economies (Compa 1993; Aggarwal 1995; Block, Roberts,
Ozeki, and Roomkin, 2001; Compa 2001). Some labor standards literature also tends to
concentrate in particular on the role of the European Union in setting labor standards
(Springer, 1994; O’ Keefe and Twomey 1999; Davies, et al. 1996; Hantrais 1995). Little
research, however, has examined labor standards as a whole system by country or region
or quantified labor standards to allow for better comparisons of differencesin labor

standards across countries and regions. There has been little discussion of the trade-offs



between various labor standards and how developed nations pursue one set of standards
at the expense of others.

Block and Roberts (2000), Block, Roberts and Clarke (2003) are exceptions. In
this paper, we adapt the methodology Block and Roberts used to measure differences
between the labor standards of the U.S. and Canada to compare and rank labor standards
at the community level of the European Union (EU) with the labor standards at the
federa level in United States. While our analysis shows that overall, the EU has higher
labor standards than the United States, we also find that the U.S. has several standards
that are equal to above those in the EU. The differences in labor standards reflect the

values of each jurisdiction and have different implications for workers in both areas.

THE EUROPEAN UNION AND THE UNITED STATES

While much of the debate about labor standards focuses on the differencesin
labor standards between less developed and developed economies, labor standards also
have important economic implications across devel oped economies. The European Union
and the United States are currently the major economic powers in the world. The
economy of the European Union is virtually the same size as the United States; using
1995 exchange rates, the combined GDP of the 15 EU countries in 2002 was US$10.1
trillion compared to US$9.2 in the United States (OECD, 2003). The ten countries that
will enter the EU in May, 2004 will add additional $380 billion in GDP to the EU, based
on 2001 and 2002 data (United States Department of State, undated).

Although the EU and the U.S. are competitors in the goods and services product

markets, they are also dependent on each other for economic growth. Asthe largest



market economies in the world, the consumption patterns of both economies have a huge
impact on stimulating economic growth and employment. Thus, labor standards have
significance both for their effect on productive competitiveness and their ability to
support consumer demand.

It may be argued that it is inappropriate to compare labor standards across the
United States and the EU because the United States is a sovereign country and the EU is
apolitical and economic union of sovereign countries. This difference, however, may not
be as meaningful asit first appears. Since the 1950s, but with a substantial acceleration
of the process in the 1990's, the EU has been on a path of increasing integration. The EU
has evolved from a free trade zone in the early 1960’s, to a customs union by the early
"1990's, to a common market with full mobility of capital and labor in the late 1990's, to
partial economic union by the first years of the 21% century. (European Union, 2002;
Rodriguez Pose, 2002).

Political integration is present in the very structure of the European Union
governing bodies, e.g. the parliament, Council of Ministers, and the European
Commission (Springer, 1994). The current discussion regarding a constitution of the EU
illustrates quite clearly how far Europe has come with respect to political integration
(Economist 2001). Over the past five decades, the countries of the EU have become
increasingly integrated economically with the reduction in trade barriers and gowing
ease of movement of labor across member countries (Rodriguez- Pose, 2002). The recent
monetary union among 12 member states and the responsibility the European Central
Bank now plays in setting monetary policy has integrated Europe economically as never

before.



Further, the EU countries have begun to demonstrate an ability to exercise
economic and political power as abloc, often in a manner that is different thanitis
exercised in the United States. In 2001, the EU rejected General Electric’s bid to
purchase Honeywell, a bid that was initialy approved by United States authorities
(Shiskin, 2001). The Commission was of the view that the merger would not increase
efficiency; rather, it would strengthen the market dominance of GE hurt competition and
customers (Davis and Rhagavan, 2001). Thiswas a significant and unexpected blow to
General Electric, and the merger with Honeywell subsequently fell apart. The EU has
also taken the initiative in opposing the U.S. tariffs on imported steel (Winestock, 2001,
Matthews and Winestock, 2002, World Trade Organization, 2003) and appears willing to
continue to litigate antitrust issues against Microsoft, despite the settlement between
Microsoft and the U.S. government (Méllor, 2003). These examples illustrate that the
progress the EU has made in economic integration is providing a base from which the
bloc can exercise economic power to offset the United States and to protect the interests
of the EU.

In addition, the political relationship between the EU and its member countriesis
sufficiently similar to a federa structure to form a basis of comparison between the EU
and the U.S. (Marleau, 2003). The EU implements its labor standards through directives
from the European Council which requires member states to eract national legislation
and enforce the standards (Springer, 1994; Borchardt, 1999-b).

It istrue, as Marleau (2003) observes, that the U.S. and the EU are organized
under different governing principles. The governing principle of the EU is subsidiarity,

in which the responsibility flows from the bottom up, essentially with the member states



ceding authority by treaty to the EU (Marleau, 2003). On the other hand, in general, the
governing principle in the U.S. is supremacy, or reverse subsidiarity, in which the federa
level takes precedence (Marleau, 2003). Despite this difference between the EU and
U.S., however, there are good reasons to compare the EU and the US. Since the 1970’s,
the EU since the 1970’ s has promulgated directives in a wide range of labor- and
employment-related matters, such as worker movement among countries, individual
employment contracts, protection of young workers, gender equality, working time, and
safety and health as a means of providing social protection to al citizens of the EU
(Blainpain, 1999). Second, although the U.S. has continually expanded the scope of
federal labor and employment legidation, this expansion is primarily a post-mid 1930’'s
phenomenon facilitated by U.S. Supreme Court decisions supporting the constitutional
authority of the federal government to regulate employment within the states under the
provision of the U.S. constitution providing the federal government authority over
interstate commerce (NLRB v. Jones, and Laughlin, 1937; United States v. Darby, 1941).
Prior to the late 1930’s, the constitutionality of the federal government regulating
employment that was solely within the boundaries of a state was constitutionally
uncertain under the commerce clause (Hammer v. Dagenhart, 1918; Bedford Cut Stone
Co. v. Journeymen Stone Cutters Association, 1927).2

Recent decisions of the U.S. Supreme Court demonstrate that the respective roles
of the national and state governments in regulating employment are continually subject to
reexamination, albeit under different provisions of the U.S. Constitution. In 2000, the
U.S. Supreme Court ruled that the provision that applied the U.S. law prohibiting age

discrimination to employees of state governments was unconstitutional because it



required states to subject themselves to suits from their citizens in the absence of a
willingness to submit themselves to suits, thereby infringing upon state sovereignty
(Kimel v. Florida Board of Regents, 2001). A similar Supreme Court decision with
respect to the U.S. law prohibiting discrimination on the basis of disability wasissued in
2001 (Board of Trustees. . . v. Garrett, 2001). Although federal law governing labor
relations and collective bargaining generally preempts state laws (San Diego Building
Trades. .., 1959), U.S. Supreme Court decisions have permitted states to indirectly
influence the outcomes of labor disputes though upholding state limitations on picketing
on the grounds of trespass (Sears Roebuck . . ., 1978) and permitting a state to provide
strikers with unemployment insurance (New Y ork Telephone Co. . . ., 1979).

Thus, the principle of subsidiarity within the EU and concern over the roles
national and supranational levels within the EU should play (Springer, 1994; Marleau,

2003) is not dissimilar to the continuing debate the in the United States regarding the
proper roles of the federal government and the states in regulating economic activity,
including the employment relationship. The differences in the nature of the relationship
between the states and the federal government in the United States and the member states
and the EU are not so great as to make a comparison of labor standards inappropriate.
Currently within the United States, while most |abor standards are regulated at the
federal level, some, such as workers compensation, and in a sense, unjust dismissal, are
regulated at the state level, the latter primarily through common law rather than through
legislation.® Unemployment insurance represents a blend of federal and state regulation

(Vroman, 1990).



While the United States and the EU appear to be converging in terms of political
and economic structure, such convergence has not developed in the respective views of
employment in the two jurisdictions. Indeed, the United States and the EU represent two
fundamentally different conceptions of the employment relationship. In general, the
United States employment model is based on the primacy of market forces. The basic
view in the United States is that optimal labor market outcomes are those that are
produced by the functioning of the market; therefore government regulation and, to some
extent, the scope of collective bargaining should be minimized. The EU, on the other
hand, bases its conception of employment on the principle that unregulated markets
create an imbalance of power between the employer and employee; therefore,
government regulation and institutionalized unions are necessary to create countervailing
power in the labor market that protects employees. (Block, Berg, and Belman,

forthcoming.)

Thus, the EU countries are seen as traditionally placing a higher value than in the
United States on worker protection. It would therefore be expected that the EU would
enact higher labor standards than the United States (Block, Berg, ard Belman,
forthcoming). These standards are often hypothesized as constraining employers and
introducing economic inefficiencies (Blank, 1994). In contrast, the United States is seen
as placing a higher value on unconstrained market forces at the possible expense of
worker protection, and therefore legidating lower labor standards than the EU (Block,
Berg, and Belman, forthcoming).

Overal, then, the comparability of economic size and level of development

between he EU and U.S. as well as the existence of political federalism suggest a type of



naturally occurring experiment involving the U.S. and the EU. With respect to
employment, the apparent differences in regulatory philosophy suggest that labor
standards should be higher in the EU than in the U.S. More generally, if regulation of the
labor market is more extensive in the EU than in the United States, the impact of these
differences on socioeconomic outcomes deserves examination. This paper will focus on

the first issue, differences between labor standards in the EU and the United States.

THE LABOR STANDARDS DEFINED AND ANALYZED
For this study, the basic definition of a labor standards was that adopted by Block,
Roberts, and Clark (2003) in their study of the U.S. and Canada. A labor standard was
defined as:
agovernmentally established procedure, term, or condition
of employment, or employer requirement that is designed

to protect employees from treatment at the workplace that
society considers unfair or unjust. The common el ement

across al the standards is that they are mandatory — they
are imposed and enforced by government. (Block, Roberts,
and Clarke, 2003, p. 35).

A difference between comparing labor standards in the United States and Canada
and comparing labor standards in and EU is the existence of the Charter of Fundamental
Rightsin the EU, which addresses some labor rights (Charter of Fundamental Rights. . .
2000) and the nature of enforcement. The Charter is a statement of principles, and it may
form the basis of court decisions (Borchardt, 1999-a). On the other hand, it is not a treaty
or adirective (Borchardt, 1999-a). Based on this ambiguous status, in order to be

conservative in our computations, we exclude “rights’ provided in the Charter from our

analysis.



We are comparing labor standards at the community level in the EU and the
national level in the United States, which represents the highest possible jurisidictional
level for the United States and Europe. It is beyond the scope of this study to compare the
country-level in the Urited States with the country-level in Europe, or, possibly, the state
level in the U.S. with the country-level in Europe. For this reason, because enforcement
of EU directives is a member state function in the EU, whereas enforcement of federal
labor and employment law is afederal function in the U.S,, differences in enforcement
will not be analyzed.

The first step in the determining differences in labor standards in the EU and
United States is deciding which standards will be analyzed. In order to anayze a
standard, it was necessary to compare the levels of protection across political
jurisdictions that were roughly comparable; for purposes of this study — the community
level in the EU and the national level in the U.S. Six possible regulatory schemes for any
standard could be considered: (1) regulation at the community level in the EU and at the
national level in the United States; (2) regulation at the community level in the EU but no
regulation in the United States; (3) regulation at the national level in the United States but
no regulation in the EU; (4) regulation at the community level in the EU and at the state
level in the United States; (5) regulation at the national level in the United States and the
country level in the EU; and (6) regulationat the country level in the EU and the state
level in the United States.

The quantitative comparison is most straightforward for standards that the EU
regulates at the community level and the United States regulates at the national level. We

also consider standards that the EU regulates at the community level and the United



States does not regulate at any level, and standards that the United States regulates at the
national level and the EU does not regulate. These standards can be evaluated based on
the assumption that the absence of aregulation is the lowest possible standard.

We do not analyze standards that fall into one of the other three categories where
the standard is only promulgated at the sub- national level in the United States or sub-
community level in the EU. Asthis study compares the national level in the United
States to the community level in the EU, to consider standards that are regulated at the
state level in the United States and at the country level in the EU require the computation
of aweighting scheme by which we determine what percentage of the United States or
EU workforce is covered by the legidation. Equally important, the focus of this study is
on standards common to the EU and the US.

Table 1 juxtaposes this categorization upon thirteen labor standards. The first ten
labor standards in Table 1 were those quantified in Block and Roberts (2000) and Block,
Roberts, and Clarke (2003): minimum wages, overtime, paid time-off, unemployment
insurance, workers compensation, collective bargaining, employment discrimination,
unjust dismissal, occupational safety and health, and notice of large-scale layoffs/plant
closings. These were included in the Block-Roberts (2000) and Block-Roberts Clarke
(2003) studies because either the federal government in the United States or Canada one
of the states or provinces had legidated in each of these areas. Thisrationale for
inclusion was defensible for the study of two different countries, each with political
jurisdictions within its borders, because we could examine standards at roughly
comparable levels of government — national/federal and state/provincial.  With respect

to areas in which the EU legidates but which were not legidated in the United States or

10



Canada, we added three standards: employee involvement, parental-family leave,* and
employee rights in a transfer of ownership of an enterprise or facility (Blainpain, 1999).

As can be seen from Table 1, ten standards, minimum wage, working time, paid
time off, collective bargaining, anti-discrimination, occupational safety and health,
advance notice, employee involvement, parental family leave, and employee rightsin a
transfer of ownership, fell within one of three categories for inclusion, and al will be
examined. Two standards analyzed in the in the U.S. — Canada study, unemployment
insurance and workers compensation, fell into categories for exclusion. Workers
compensation in the United States is regulated at the state level in the US, and is part of
the broader socia security protections that are |eft to individual countriesin the EU
(Harris and Darcy, 2001). Unemployment insurance is a blend of federal and state
requirementsin the U.S . (Vroman, 1997), and, like workers' compensation, is part of
socid security in the EU (Harris and Darcy, 2001).

The most difficult standard to address with respect to inclusion was unjust
dismissal. Thereisa Charter-based prohibition against unjust dismissal in the EU
(Charter of Fundamental Rights. . . 2000), but there is no nationa legidation on unjust
dismissal inthe US. Only Montana, of the fifty states in the United States, has enacted
unjust discharge legidation (Block, Roberts, and Clarke, 2003). On the other hand,
judicial decisionsin forty states have provided employees some protection from unjust
discharge, generally based on theories of contract. Thus, although there is no systematic,
broad- based regulation of unjust dismissal at any level in the United States, suggesting a
consensus against statutory regulation of unjust dismissal, none of these decisions have

been legidatively overturned.
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The foregoing discussion of unjust discharge protection in the United States
suggests that, given the Charter-based reference to unjust discharge in the EU, we place
unjust discharge in the excluded category. What regulation exists in the U.S. isfound in
the states, and the EU has no binding directives on unjust discharge. Thusit will be

considered to be regulated at the state level in the U.S. and the country level in the EU.

METHODOLOGY FOR COMPARING LABOR STANDARDS
As noted, our methodology for comparing labor standards in the EU and United
States is based on Block and Roberts (2000) and Block, Roberts, and Clarke (2003). The
first step was the construction of the individua indices. Each standard was comprised of
anumber of provisions or components. A weighting scheme was established for the
components (provisions) of alabor standard, such that the total weights of all the

provisions within a standard equaled 1. Greater weights were given to provisions within

each standard that were determined to be most important (Block and Roberts, 2000). The
jurisdiction with the provision that provided the greatest protection for workers was given
ascore of score of 10. Where ajurisdiction did not have a provision that the other
jurisdiction had enacted, the jurisdiction was given a score of zero on that provision.
Where the jurisdiction had enacted a weaker provision than the other jurisdiction, that
jurisdiction was given ascore of 5. The provision scores within each standard were
multiplied by the weight attributed to the provision to obtain a score for that standard for
the jurisdiction. The scores on each standard for the jurisdiction were then summed to

obtain atotal score for the jurisdiction.
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Based on the foregoing discussion and Block and Roberts (2000), the index
construction can be generally expressed as follows:
let Spqj = the score assigned to provision p in standard d in jurisdiction j, where O £ Sy £
10;t X4 = theindex score for standard d for jurisdiction j; Wpq = weights for each
provision within each standard, where S Wyq =1, and S;.= the labor standards score for
jurisdiction j. Then

n
X4 = S Sgj * W pg Where the index consists of n provisions and
P=1

D

Sj = S Xg Where the standards score for the jurisdiction consists of D standards.
d=1

COMPARING LABOR STANDARDSIN THE UNITED STATESAND THE
EUROPEAN UNION
Tables 2-12 present the results from the index scoring for the ten or eleven labor
standards for the United States and the EU for which national- community- level
comparisons can be made. Table 2 presents the overall results. Under the assumption
that all standards are equally important, the results indicate that labor standards at the EU
level are considerably higher than the comparable labor standards at the national level in
the United States, the EU score is 68.05 while the U.S. score is 47.35. The remainder of

this section of the paper will discuss the individua labor standards.

Wage Rates
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This index incorporates standards associated with minimum wage payments, a
determination by the jurisdiction that some wage levels are so low as to be socially
undesirable, despite the possibility that an employer and an employee would be willing to
agree on wage rate that is lower than the minimum. Table 3 shows the index
computation. As can be seen, the United States has a minimum wage requirement, which
is $5.15 per hour, while the EC has no minimum wage directive (Blainpain, 1999; United
States Department of Labor, undated-b). According to our coding scheme, because the
EU has no minimum wage requirement, indeed is prohibited by treaty from addressing
pay issues (Treaty of Amsterdam, 1997, Article 137), the U.S. should be given a score of
10. The U.S. score was reduced, however, because there are some situations in which an
employer may pay an employee less than the minimum, such as when employing a young
worker during the first 90 days of employment, or when employing disabled workers,

full-time students, and student learners (United States Department of Labor, undated-e).

Based on foregoing, the United States was assigned a minimum wage score of 9.5, while

EU was assigned a minimum wage score of zero.

Overtime and Working Time

The overtime and working time index is presented in Table 4. The U.S. and the
EU represent different models of working time regulation. The U.S. has no laws limiting
the time employees can work and no laws requiring rest periods. Rather, the U.S. has
established an economic model using financial incentives to structure behavior, with a
requirement that the employer pay nonexempt employees time-and-one- half for al work

over 40 hours in aweek (U.S. Department of Labor, undated-a).°> Such asystem is
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designed to simultaneously discourage employers from asking employees to work
overtime and to provide incentives for employees to work overtime, ideally resulting in a
match of demand for and supply of overtime hours.

The EU uses direct legidation rather than monetary incentives to structure
behavior. It has legidation that creates a maximum number of hours that can be worked
in 24 hours and over a one-week period, establishes rest and meal breaks, and establishes
requirements for employers to address stressful or monotonous work (Blainpain, 1999).
There is no choice and there are no financial incentives in the system. There are no such
requirements in the United States (United States Department of Labor, undated-c).

We argue that a system of direct regulation provides workers with more
protection than a system of financial incentives. Ultimately, in the United States, if the
employer is willing to pay the overtime, the employer may require the employee to work
regardless of the employee’s preferences. We believe this element of potential coercion
results in less protection of employees than the direct regulation embodied in the EU
model. This difference is reflected in the weights given to the provisions, .35 for the
overtime requirement, with the score reduced by exemptions and the absence of an
employee right to refuse by weighting each of these at .05, for atotal of .45 on the
economic incentive provisions. The total weights on the regulatory provisions, on the
other hand, total .55.

As aresult of this weighting scheme and the provisions included, we find that the
EU working time index is greater than the U.S. working time index. The EU index is 5.5,
while the U.S. index is 3.5.

Paid Time Off

15



The paid-time off indices are presented in Table 5. As can be seen the EU has far
higher standards for employee paid time off than does the U.S. Two types of paid leaves
were included in the index: holidays and vacation/annual leave. The U.S. establishes
national holidays but imposes no requirements that employees be treated any differently
on those holidays than on any other days (Block and Roberts, 2000; Block, Roberts,
Clarke, forthcoming; United States Department of Labor, undated-d). There are no EU-
wide holidays. We weighted a provision that requires that holidays be paid higher than
the simple establishment of holidays because paid time off is clearly more valuable to
employees than unpaid time off or not time off. The EU requires all employees working
in the Community receive at least four weeks paid annual leave (Blainpain, 1999). There
are no federa standards requiring paid time off in the U.S. Based on the foregoing, the
EU scores substantially higher than the U.S. on the paid-time off index. The EU score is

7.5; the U.S. scoreis .83.

Collective Bargaining

Table 6 presents the computation on collective bargaining rights. Rather than
attempt to analyze in detail collective bargaining rights in the United States and the EU,
we based our analysis on the source of rights. The United States legislates worker rights
to collectively bargain, while the EU includes them in the Charter of Fundamental Rights,
but does not legidate them at the community level (Treu, 1996; Blainpain, 1999; Charter

of Fundamental Rights 2000; Hardin and Higgins, 2001).
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This low score for the EU and high score for the U.S. should not be taken to mean
that workers in the U.S. have greater collective bargaining rights than workers in the EU.
Evidence suggests that EU countries generally provide their workers fairly strong
collective bargaining protection through national legislation, while the U.S. is generally
considered by scholars to have fairly low levels of collective bargaining protection for
workers, accompanied by a strorg anti-union movement among employers (Gross, 1994,
Samuel, 2002; Adams, 2002). Rather, this result should be taken to mean only that the
EU does not regulate collective bargaining at the community level, while the U.S.
regulates collective bargaining at the nationa level.

This standard also takes into account the fact that unions in the EU are considered
one of the “social partners,” and, along with employers, must be consulted on legidlation
involving social policy (Treaty of Amsterdam, 1997). This gives unions additional status
in the system that must be taken into account. Because it is a procedura right rather than
a substantive right, it was assigned a weight that was half of the substantive statutory
right in the U.S. of .1. The result is a colledive bargaining score of 6.67 for the U.S. and

3.33 for the EU, as presented in Table 6.

Discrimination

Table 7 presents the computation for the anti-discrimination protection indexes.
Both the EU and the United States have devel oped broad-based bans against
discrimination in employment. The EU score is 10, the U.S. score is 9.35. Both
jurisdictions prohibit discrimination based on race, gender (including sexual harassment),

religion, nationa origin, and disability (Wolkinson and Block, 1996; Block and Roberts,
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2000; Block, Raoberts, and Clarke, 2003; Council of the European Union, 2000-a). The
factors that result in a dlightly higher discrimination standard in the EU are the EU
prohibition on discrimination based on sexual preference and the EU willingness to
consider comparable worth as a factor in determining pay equity between genders

(Council of the European Union, 2000-a).

Occupational Safety and Health

Table 8 presents the index computations for the occupational safety and health
(OSH) standard. The value in the U.S. relative to the EU on the general duty clause
United States results from it statutory status in the U.S. vis-a-visits inclusion the Charter
for the EU (Charter of Fundamental Rights, 2000; Wolkinson and Block, 1996; Block,
Roberts, and Clarke, 2003). Both jurisdictions create standards for chemical,

contaminants and unsafe practices. On the other hand, the EU requires employers to

consult with employees on safety matters, to provide information that employersin the
U.S. are not required to provide by federal law, and to provide training to employees
(Blainpan, 1999). The U.S. requires none of this. In addition, the EU has a broader
definition of health than the U.S., incorporating psychological factors (Blainpain, 1999).
As aresult, the EU on occupational safety and health is 9.0 while the score for the U.S. is

3.5.

Notice of Large Scale Layoffs

Table 9 presents the results for advance notice of large-scale layoffs. The two

jurisdictions are comparable on their provisions for advance notice of large-scale layoffs.
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The United States requires more notice than the EU (60 days as compared with 30) days,
but the EU has no minimum on the employee complement for the firms that must provide
notice (Blainpain, 1999; Block, Roberts, and Clarke, 2003). Thus, the EU coverage is
greater than the U.S. coverage. The dightly higher index value for the EU vis-a-visthe
U.S, 8.75 as compared to 8.25, results from the greater weight given to the coverage
provision vis-&Vis the length of notice provision.

Employee Involvement

Table 10 presents the results for employee involvement. Employees in the United
States who are not represented by a union have no rights to be independently involved in
employer decisions or consulted by their employer in any way. The EU, on other hand,
requires al European companies, companies established under the Statute for European
Company to establish independent negotiating committees consisting of elected

employee representatives with which the company must consult (European Union, 1994,

European Union, 2001a). The scope of consultations is undefined, but there are
provisions for a written agreement (European Union, 2001b). In addition, all
“Community Scale” undertakings, firms with 1000 enployees within the member state
and 150 employees within each of two member states, are required to have European
Works Councils (European Union, 2001-b). Theresult is a score of 10 for the EU and

zero for the United States.

Parental Family Leave

Table 11 presents the results for parental and family leave. The U.S. and the EU

are comparable on leave for family purposes, athough they structure their leave
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standards somewhat differently. The U.S. provides 12 weeks of unpaid leave during a
12-month period that can be used for personal- or family-related medical reason (United
States Department of Labor, undated-c). The EU provides maternity leave and parental
leave separately (Blainpain, 1999). Maternity leave may be up to 14 weeks (Blainpain,
1999). Three months of parental leave is provided for each child up to age 8 (Blainpain,
1999). Both the EU and U.S. receive a score of 5, as presented in Table 12. We believe
that that these provisions are comparable because, while the U.S. permits more leave, the
leave must be used for medical reasons. EU parental |eave may be used for any reasons

related to child care.

Ownership Changes

The EU provides substantial protection to employees in the event of an ownership
change in afirm. The EU requires that the successor honor the employment “contract,”
the basic terms and conditions of employment provided to the employees by the
predecessor. EU employees are protected from dismissal due solely to the changein
ownership, and are entitled to information and consultation with their representatives. 1f
there is a collective agreement in place, it must be honored (Blainpain, 1999; Council of
the European Union, 2001-a).

The U.S., on the other hand, provides no statutory protection to employeesin the
event of a change in ownership or other change in structure. The only protection is for
the recognition of a union representing the successor’s employees if the new firmis
deemed a “ successor, if a collective bargaining relationship existed between the

predecessor and union, and if the successor hires a majority of the predecessor’s

20



employees. Thereis no requirement that the successor honor the collective agreement of
the predecessor (NLRB v. Burns International Security Services, 1972; Fall River Dyeing
and Finishing Corp v. NLRB, 1987).

As aresult, the difference between the two jurisdictionsis substantial. As shown

in Table 12, the EU receives a score of 10, and U.S. receives a score of .75.

DISCUSSION AND CONCLUSIONS

Labor standards at the community level in the EU are higher than labor standards
at the nationa level in the United States.  The EU is higher than the U.S. on working
time, paid-time off, occupational safety and health, employee involvement, and changes
of ownership/transfer of undertaking. The only standards on which the U.S. is higher than
the EU are those addressing minimum wages and collective bargaining, and we believe
that the latter result is a function of the EU choice not to regulate collective bargaining at
the community level rather than any lack of collective bargaining protection for workers
in EU countries. ® The EU and the U.S. are roughly equivalent on anti-discrimination
legidation, large-scale layoffs, and parental/family leave. Taken together, these results
are consistent with the conventional wisdom regarding labor standards in the two
jurisdictions; the EU, at the community level, provides greater protection for workers
than does the U.S. Moreover, if the EU chose to regulate collective bargaining at even
the same level asthe U.S,, the overall score for the EU would be higher than the score
attributed to it here, suggesting that the computed difference is truly alower bound vis-&

vis the actual difference.
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The differences in the labor standards between these two regio ns can be explained
by the different views of the labor market and the employment relationship in the United
States and Europe. In the U.S,, the labor market is accepted as competitive. Buyers
(employers) and sellers (workers/employees) are presumed to generaly operatein a
competitive labor market that such that neither party can influence the determination of
terms and conditions of employment. In economic terms, the U.S. presumes that
employers and employees are price takers. The presumption of competition is consistent
with the view is that the government should intervene as little as possible so as not to
upset this competitive balance. The acceptance of the competitive labor market
presumption implicitly supports the idea that terms and conditions should be established
by employers and employees with minimal government involvement and will efficiently
and fairly protect both employers and employe€’ s interests. This doctrine of minimal
intervention is reflected in alow level of governmentally imposed labor standards.
(Block, Berg, and Belman, forthcoming)

Moreover, the employment relationship in the U.S. is viewed primarily as an
economic transaction rather than a relationship that incorporates socia content. This
economic view isexemplified by the adherence of the U.S. to the employment-at-will
doctrine: as ageneral principle, either party can terminate the employment relationship at
any time. The employment relationship then exists only so long as it creates sufficient
value for both the employer and the employee. When the value created is insufficient for
just one of the parties, the relationship can be terminated with no required notice

(Groshen, 1991).
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At least two of the standards on which the United States is comparable with the
EU can potentially be construed as promoting market efficiency rather than functioning
exclusively as worker protections. Standards on non-discrimination focus on eliminating
noneconomic factors from the employment decision. The standards with regards to
large-scale lay-offs can be seen as promoting more efficient job search by providing
employees labor market information in atimely manner.

The other labor standards, which are more stringent in Europe, are seen in the
U.S. as excessive intervention in the employment relationship, restricting the rights of
employers and workers to establish mutually satisfactory terms and conditions of
employment. These standards include employee participation, paid |eaves, occupational
safety and health, and employee rights relating to the transfer of business ownership.

The higher level of labor standards in the EU is consistent with the view that the
employer has more market power than the employee and that the employer is not a price
taker in the labor market. Therefore, employees must be protected by regulation from the
ill effects of employer exercise of market power. Thus, labor standards in the EU serve
as aform of socia regulation of the labor market. By placing certain constraints on
employers, or by forcing employers to consult with employees or their representatives
across arange of issues, the EU in a sense, attempts to artificially construct a set of terms
and conditions of employment that might exist if the parties had equal bargaining power.

As a cavest, it should be observed that this analysis did not include labor
standards at the state level in the U.S. that might be higher than the federal standards
(Block, Roberts, and Clarke, 2003) nor did it analyze standards in individual EU

countries, which cannot be lower than the EU standards. Finally, as noted in the context
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of collective bargaining and unjust discharge, the paper gave alow weight or did not
address labor “ standards’ that were addressed at the EU level through the Charter of
Fundamental Rights in the EU, but not through directives. Although this paper cannot be
said to represent standards that cover any individual worker in the EU or the U.S,, it does
present what can be thought of as alower bound scoring of labor standards protecting
workers in each jurisdiction. As such, we believe it provides a useful overview of
differences in standards at the community level in the EU and federal level in the U.S.
Earlier in the paper, it was pointed out that a type of socia experiment is
developing across the Atlantic Ocean. Europe has created a capitalist system based on
private property but with a highly regulated labor market, creating a wide range of
employee rights embodied in overarching governing regulation.. The U.S., on the other
hand, has created a capitalist system based on private property and lightly regulated |abor
markets, with relatively few rights guaranteed to employees. An important policy
guestion to be examined is how much of any differences in the economic performance of

the two systems can be attributed to labor market regulation and protections.
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ENDNOTES

1 GDP for the EU includes the following countries: Austria, Belgium, Denmark, Finland, France,
Germany, Greece, Ireland, Italy Luxembourg, Netherlands, Portugal, Spain, Sweden, and UK/Northern
Ireland.

2 In Dagenhart, the U.S. Supreme Court declared unconstitutional afederal law that was intended to
prevent the shipment across state lines of goods made with child labor. In deciding the case, the Court
stated:
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(i)n interpreting the Constitution it must never be forgotten that the
nation is made up of statesto which are entrusted the powers of local
government. And to them and to the peopl e the powers not expressly
delegated to the national government are reserved. . . . The power of the
states to regulate their purely internal affairs by such laws as seem wise
to thelocal authority isinherent and has never been surrendered to the
general government. . .. To sustain this statute would not be in our
judgment arecognition of the lawful exertion of congressional
authority over interstate commerce, but would sanction an invasion by
the federal power of the control of a matter purely local in its character,
and over which no authority has been delegated to Congressin
conferring the power to regulate commerce among the states. ( 247

U.S. at 276-77).

% Montanaisthe only state in the United States that has enacted a statute limiting the right of employersto
dismiss employees (Block & Roberts, 2000).

4. Family leave had been incorporated in the anti-discrimination standard in Block and Roberts, 2000 and

Block, Roberts, and Clarke, 2002. For the purposes of this study, we created a separate leave standard to

capture the importance of such leavein the EU (Blainpain, 1999).

® Management sal aried and professional employees are generally exempt from the overtime provisions of
the law based on their occupational status. Exempt status is based on the law and augmented by rules and
regulations adopted by the United States Department of Labor (USDOL). In March 2003, the USDOL
proposed to amend these regulations (“ Defining and Delimiting . . .). The USDOL states that the purpose
of these proposed rules changesisto “update and revise the regulations” in accordance with a 1999 report
of the United States General Accounting Officethat “recommended that the Secretary of Labor
comprehensively review and make necessary changes to the (exemption) regulations to better meet the
needs of both employers and employeesin the modern work place, and to anticipate future work place
trends” (“Defining and Delimiting . ..). The AFL-CIO has opposed these changes on the grounds that they
would reduce the number of workers who receive overtime (AFL-CIO, 2003).

® Thisisnot to argue that workersin EU countries do not have rights to collective bargaining. Rather, itis
simply to point out that these rights are not provided at the EU level.

" We limit the collective bargaining index to the basic right of association rather than attempting a detailed
analysis of U.S. labor law, as the extent to which these laws protect workers rights to bargain is open to
debate. For example, abasic principle of free collective bargaining is theright to strike. The Treaty of
Amsterdam prohibits the EU from addressing the right to strike. While U.S. labor law provides employees
with aright to strike, it also permits employers the right to permanently replace strikers (NLRB v. Mackay
Radio . . ., 1938). It could be argued that permitting employers the right to replace workers negates, to
some extent, the right to strike. An analysis of this and other issues is beyond the scope of this paper.

8 Although there are no directives that regulate collective bargaining across the EU, thereis agreat deal of

collective bargaining-type activity occurring at the EU and multinational level within the European Union.
See Carley, 2001.
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